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Peopleof theStateofIllinois.
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MOTION TO DISMISS

NOW COMESthePEOPLEOF THE STATE OF ILLINOIS, by LISA

MADIGAN, AttorneyGeneralofthe Stateof Illinois, and,pursuantto 35 Ill. Adm. Code

101.212, movestheIllinois Pollution ControlBoardto dismissthependingsite-specific

rulemaking,and, in supportthereof,statesandallegesasfollows:

I. INTRODUCTION AND STANDARDS

ThePetitioner,Silbrico Corporation,filed this Petitionfor Site-Specific

Rulemaking(“Petition”) on July 19, 2005. Containedwith thePetitionis aservicelist

that lists serviceashavingbeenmadeon theIllinois EnvironmentalProtectionAgency

andtheIllinois DepartmentofCommerceandEconomicOpportunity(“DCEO”).

ThePetitionpurportsto be authorizedby Section27 oftheIllinois Environmental

ProtectionAct, 415 ILCS 5/27(2004). ThePetitionaskstheBoardto addaprovisionto

Part810 of Illinois AdministrativeCodeTitle 35 allowing it to disposeof”perlite” at a

cleanconstructionanddemolitiondebrisfacility, asthat termis definedat 415 ILCS

5/3.160(b).

TheBoard’srulesprovidethat arulemakingpetitionmaybe dismissedfor failure

to comply with contentrequirementsor for inadequacy.35 Ill. Adm. Code 101.212(a)&

(c). Any personmayfile a motion challengingthe“statutoryauthorityor sufficiency”of

a rulemakingpetition. 35 Ill. Adm. Code 101.212(d).



II. PETITIONSHOULD BE DISMISSEDFORFAILURE TO COMPLY

WITH 35 ILL.ADM. CODE 102.208

Section102.208oftheBoardrulesprovidesthatpetitionsfor site-specific

rulemakingsshouldbe servedon the“Agency,DNR andtheAttorneyGeneral.” 35 Ill.

Adm. Code102.208. ThePetition,on its face,fails to complywith this requirement.The

PetitionerservedtheAgencyandtheDCEO,but, its servicelist includesneither

Departmentof NaturalResourcesnor theAttorneyGeneral.Becauseit failed to comply

with 35 III. Adm. Code102.208,thePetitionshouldbe dismissed.

III. PETITIONSHOULD BE DISMISSEDAS WITHOUT STATUTORY
AUTHORITY

A. Petitioner’smanufacturingprocesswasteis notgeneratedby constructionor
demolition activitiesand thusnotwithin thescopeof 415 ILCS 5/3.160(b)

ThePetitioncitesSection27 oftheAct, 415 ILCS 5/27,asauthority. However,

that provisiondoesnot providesufficientauthorityfor therequest.ThePetitionerseeks

to havemanufacturingprocesswastesreclassifiedascleanconstructionanddemolition

debris. By sodoing, thePetitioncreatesaconflict betweentheproposedrule andthe

statutorydefinitionofcleanconstructionanddemolitiondebris.

Both subsectionsofSection3.160of theAct, 415 ILCS 5/3.160,applyto

constructionanddemolitiondebris. Theprovisionspecificallyrelied uponby the

Petitioner,Section3.160(b),reads,in pertinentpart,asfollows:

“Cleanconstructionor demolitiondebris”means
uncontaminatedbrokenconcretewithoutprotrudingmetal
bars,bricks, rock, stone,reclaimedasphaltpavement,or
soil generatedfrom constructionordemolition
activities.

415 ILCS 5/3.160(b)(emphasisadded).

ThePetitionattemptsto justify thereliefin thePetitionby arguingthat theperlite

is a rock, andthat thus it falls within thedefinition of cleanconstructionanddemolition
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debris. Regardlessofwhetherthis materialactuallycanbeconsidereda rock within the

meaningofthestatute,nowherein thePetitiondoesthePetitionerevenclaim that the

materialsare“generatedfrom constructionor demolitionactivities.” Quite thecontrary,

thePetitionspecifically assertsthat“[d]uring themanufacturingprocess,several

wastesaregenerated,includingoff-specificationperliteandfugitive perlite from

baghousedustcollections.” Petitionat 1 (emphasisadded). Thus,thePetitioner,in no

uncertainterms,seeksto havemanufacturingprocesswastescategorizedasconstruction

and demolitiondebris.

Because,by thePetitioner’sown assertion,thematerialthePetitionerseeksto

reclassifyis not generatedby constructionor demolitionactivities, andthusdoesnot

comewithin thedefinitionof Section3.160(b)of theAct, this Petitioncannotbegranted

consistentwith thestatute. Becauseit cannotbe grantedconsistentwith theplain

languageof thestatute,thePetitionshouldbe dismissedaswithout authority.

B. Petitionercannotamenda statutethrougha site-specificregulation

Inthe Petition,thePetitioneris essentiallyrequestingthattheBoardexpandthe

scopeofSection3.160(b)of theAct, 415 ILCS 5/3.160(b),througharegulation. The

only waya manufacturingprocesswastecancomewithin thescopeof Section3.160(b)

oftheAct would be throughalegislativeamendmentto that section. Nowhereis

authoritygrantedto extendtheexplicit scopeof Section3.160(b)oftheAct by a

rulemaking.

An administrativeagencycannotextendtheoperationof astatuteby regulation.

MontgomeryWardL?feIns. Co. v. State,Dept. ofLocal GovernmentAffairs

89 Ill.App.3d 292, 302, 411 N.E.2d973, 980 (is Dist 1980). To theextentthat a
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regulationconflictswith a statute,theregulationis invalid. Greaneyv. Industrial

Commission,-- Ill. App. 3d --, 832 NE2d331, 353 (
1

st Dist 2005).

Becausethelanguageof Section3.160(b)of theAct, 415 JLCS 5/3.160(b),limits

its applicabilityto materialsgeneratedfrom constructionanddemolitionactivities, and

doesnot extendto manufacturingprocesswastes,arulethat extendsthedefinition to

manufacturingprocesswasteswould bein direct conflictwith Section3.160(b)ofthe

Act. As such,it would be invalid. BecausethePetition, if granted,would resultin an

invalid rule, it shouldbe dismissed.

IV. CONCLUSION

Forthereasonsstated,thisPetitionis fatally flawedand shouldbe dismissed.The

rule thePetitionerseekswould bein conflict with a statuteandcould leadto a massive

andlegislativelyunauthorizedexpansiveof thescopeofconstructionanddemolition

debrisregulatoryschemein theStateofIllinois.

WHEREFORE,the PEOPLEOFTHE STATEOFILLINOIS, by LISA

MADIGAN, Attorney General of the State of Illinois, requests that the Board dismiss this

Petition.

RespectfUlly submitted,

PEOPLEOF THE STATE OFILLINOIS,
by LISA MADIGAN, AttorneyGeneralof
theStateofIllinois

Christoph r P.
AssistantAttorn neral
EnvironmentalBureau
188 W. RandolphStreet,20tl~Floor
Chicago,IL 60601
312 814-3532
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CERTIFICATEOF SERVICE

I, ChristopherP.Perzan,herebycertify that I haveservedtheattachedAPPEARANCE
andMOTION TO DISMISS uponthefollowing parties:

JohnKnittle
Hearing Officer
Illinois Pollution Control Board
1021 North Grand Ave. East
Springfield, Illinois 62794

ElizabethS. Harvey
Michael J. Maher
Swanson, Martin & Bell, LLP
OneIBM Plaza,Suite 3300
Chicago,Illinois 60611

Mark Gurnik
Assistant Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
Springfield, Illinois 62794

by depositing the same in the U.S. Mail on October 7, 2005 on or before 5 pmat 100 W.

RandolphStreet,Chicago,Illinois.

~oprPr~




